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Victor Arunkumar Palli (husband) appeals from the trial
court’s order finding him in contempt for dissipating marital
property and failing to provide an accounting to Latha Palli (wife).
We reverse the order of contempt, vacate the sentences and
remedial sanctions, and remand with directions.

Husband filed a petition to dissolve the marriage on May 31,
2002. The parties stipulated to interim orders on June 26, 2003,
which, in pertinent part, required them to obtain an equity line of
credit on their marital residence. The proceeds of the line of credit
were to be used for the payment of attorney fees and Qosts and for
the cost of supervision when they exchanged their child for
parenting time.

In February 2004, wife filed a motion for contempt alleging
that husband spent $167,351 of the refinanced proceeds on

-~ unauthorized expenditures and that he repeatedly violated ‘thé'
automatic temporary injunction that immediately took éeffelct upon
the ﬂlmg of the petition under § 14-10-107(b)()(4), C.R.S. 2006.
She also asserted that husband had dissipated apprommately

$956,536 from a joint investment account in May and June 2002,‘
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liquidated another account beginning in February 2004 of
$101,000, and refused to generate business for his company, which
was a marital asset. Wife further claimed that husband failed to
account for any of his extraordinary expenditures as required
under the automatic temporary injunction.

| Following an evidentiary hearing on the citations that issued,
the trial court found husband in contémpt for spending the
i-efinanced funds on unauthorized expenditures without wife’s
agreement, consent, or knowledge. The court also found that he
violated his fiduciary duty to account for the funds. The courtl

" determined that husband had dissipated additional marital fuﬁds
totaling some $1 million.
The trial court sentenced husband to a total of 120 days :in

jail, twenty days to be served immediately with the remainder of the "
sentence suspended. The court also ordered that by September 1,
2004, husband was to place the funds from the house refiﬁanc:e, in -
the amount of $167,351.19, into a trust account for wife. Husband |
was further ordered to pay an additional $664,319 into the trust‘ |

account by September 30, 2004. The trial court ruled thatif
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husband failed to pay the funds on a timely basis, he would be
required to serve the remainder of his sentence.

The trial court subsequently determined that husband failed
to deposit the funds as ordered and sentenced him to serve fifty
days of his remaining sentence as a punitive sanction and fifty days
more as a rermedial sanction.

In November 2004, the trial court held a review hearing. It
found that husband remained in non-compliance and, explaining
that its sanction for the contempt was both punitive and remedial,
continued his sentence until payment was made and the contempt = .
was purged.

‘Husband filed several motions for a stay and other relief .‘Wh‘ich

the trial court denied. As of January 2005, it appears husband was “ R

still serving his sentence.

I.
Husband first contends that the trial court improperly bé;sed

its finding of contempt partly on actions he took prior to the filing of o

‘the petition for dissolution. We agree.




FEOM : PHOME MO, = Oct. 38 28688 @7:23PM PSS

A. Jurisdiction

Initially, we note that husband has mischaracterized the issue
as one of jurisdiction. Specifically, he argues that the trial court
lacked jurisdiction to hear matters occurring prior to the filing of
‘the petition. However, subject matter jurisdiction concerns a
court's authority to deal with fhe class of cases in which it renders
judgment and a court has jurisdiction over the subject matter if the
case is one of the types of cases that the court has been empowered

to entertain by the sovereign from which the court derives its

authority. Williamson v. Williamson, 39 P.3d 1199 (Colo. App.
2001)..' It is well recognized that trial courts, sitting in dissolutibn N

proceedings, may exercise the power of contempt to enforce

obedience of their orders, Gonzales v. Dist. Court, 629 P.2d 107 4 N |
(Colo. 1981), and here, the court was vested with jurisdiction to
consider wife’s motion for contempt in all of its aspects.
We recognize, as wife argues, that husband failed to éhailenge o -
the trial court’s reliance on pre-petition events in the proceedings
. .belowl. However, because the issue concerns the sufficiency of the o

evidence and whether the trial court’s findings are supported by the
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required elements, we conclude that it is properly before us for
TEVIEW.
B. Merits of Contention
To find a party in contempt, four things must be shown: (1)
the existence of a lawful order of the court; (2) contemnor’s
knowledge of the order; (3) contemnor’s ability to comply with the

order; and (4) contemnor’s willful refusal to comply with the order.

See In re Bover, 988 P.2d 625 (Colo. 1999)(discussing punitivé
contempt). |
A court may impose two types of sanctions for cdnﬁempt,, N
remedial or punitive. Remedial sanctions are imposed to fo;cé‘ :
‘ comﬁliance with a lawful order to compel performance of aﬁ at::t

within the person’s power or present ability to perform. C.R.C.P.

107(2)(5); In re Marriage of Nussbeck, 974 P.2d 493 (Colo. 1999).
When imposing a remedial sanction, the court must make ﬂnding%
of fact regarding the actions constituting the contempt land‘the
present duty and ability to perform the acts required to purge

oneself of contempt. In re Estate of Elliott, 993 P.2d 474 (Cc')ld.

2000).
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A punitive sanclion is imposed to punish by unconditional
fine, fixed sentence of imprisonment, or both, for conduct that is
found to be offensive to the authority and dignity of the court.

C.R.C.P. 107(a)(4); In re Marriage of Nusbeck, supra. The court

must include an express finding that the contemnor’s conduct was
“offensive to the authority and dignity of the court” and it may not
suspend any part of the punitive sanction based upon the
performance or nonperformance of future acts. C.R.C.P. 107(d)(1),
(e); People v. Entrup,  P.3d ___ (Colo. App. Né. 05CA0130, July
27, 2006). The elements of contempt must also be proved beyond a |
reasonable doubt. C.R.C.P. 107(d)(1).

If the record supports the trial éourt’s findings, they v&ill Be

binding on appeal. However, we will overturn a finding of contempt

if the trial court has abused its discretion. Sec. Investor Prot. Corp. |

' v. First Entm’t Holding Corp., 36 P.3d 175 (Colo. App. 2001).

" The temporary injunction automatically created by the filing of

a petition for dissolution of marriage under § 14-10-107(4)(

b)(0

" 'prohibits either party from disposing of any marital prope'rty

without the consent of the other except in the usual course of
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business or for the necessities of life, and requires a party to
account to the court for extraordinary expenditures made after the

injunction is in effect. In re Marriage of Meisner, 715 P.2d 1273

(Colo. App. 1985). The injunction, although created by operation of

statute, is considered an order of the court. See In re Marria;{¢ of

Finer, 893 P.2d 1381 (Colo. App. 1995)(temporary injuric:tidn under |
§ 14-10-107(4)(b}(1)(C) is equivalent to a preliminary injunction and
18 aﬂ appealable order under C.A.R. 1(a}(3)).
Here, the finding of contempt related to husband’s dissipation

was bllased upon conduct occurring both before and after the

- petition was filed. Those instances of dissipation found to ha,vé
occurred after the petition as well as husband’s violatidﬁ df the
interim court order requiring the use. of refinanced funds for certain
purposes were proper to support a finding of contempt. However, it
is clear that any dissipation by husband before this action was
comnﬁeneed could not lawfully support a finding of contempt ”

because there was no court order in effect restricting husband’s use

of marital funds. See In re Marriage of Posinoff, 683 P.2d 377

(Colo. App. 1984)(husband had equal right to all funds in a joint
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account and his withdrawal of those funds prior to the dissolution
proceeding was not per se fraudulent or a theft).

Moreover, husband also had no statutory “court ordered” duty
to account for extraordinary expenses beifore the temporary
injunction came into existence. Therefore, contrary to wife’s

argument, the finding of contempt could not have been based upon |
any p;::ast-petition failure by husband to account for those funds |
spent before the petition was filed.

EXCept for the payment for $167,351.19, the trial‘cour‘t did
not differentiate between the underlying acts of dissipation when
imposing its various sanctions. Consequently, we are ‘unab‘le to
discern whether the sanctions, both punitive and remedial,"wel‘re
addressed to pre-petition acts. For example, it is not cl‘eai' from tﬁe' i
‘trial court’s order exactly what incidents of post-dissolution
dissipation are to be remedied by the $664,319 reimbﬁrseﬁlent |
payment. However, in that regard, the record establishes“thaf"a
Signiflicant portion of that amount can only be attributed to
husband’s pre-petition dissipation. Further, the court gcnefé,lly

imposed the fixed sentence of imprisonment and we are not able to.
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tell whether it applied exclusively to husband’s dissipation of the
refinanced funds.

Because we cannot ensure that the sanctions only applied to
improper conduct, the court’s error in predicating the finding of
contempt, in part, on pre-petition acts requires reversal of the
entire order. Accordingly, we vacate the sentences and set aside
the other sanctions imposed,

On remand, if the trial court enters new findings of contempt,
they must not include any acts of dissipation committed beforé the
'petitioﬁ. The sanctions imposed must also be modified accordingly
to redress only those acts that éonstitute violations of a coﬁrt order.
Althoﬁgh the pre-petition acts of dissipation cannot suppc)rt a "
finding of contempt, our holding is not meant to relieve husband of
any responsibility for transferring marital assets prior to the
commencement of the dissolution action or in failing to éccqurit fo‘r: .
any missing money. These are factors that would be réleﬁhﬁ in the o
court’s formulation of an equitable property distribution. Further,

husband’s. acts of pre-petition dissipation could be c:onéidered as
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evidence of either the willfulness of any post-petition dissipation or
husband’s present ability to pay.
[II. Other Errors

Husband raises several other issues. We briefly address those
that may arise on remand.

Husband argues that the trial court made no specific 'find'.ing
that he had the present ability to pay the amounts necessary to
purge‘the contempt. We agree and, although implied ﬁndiﬁgs lto
that effect may at times suffice, an explicit finding regai'ding

~ husband’s present ability to pay should be made if remedial

sanctions are entered on remand. See In re Marriage of Harris, 670 -

P.2d 446 (Colo. App. 1983)(present ability to comply was irripiicit in

“the trial court’s findings); ¢f. People v. Razatos, 699 P.2d 970 975
| ‘(Colo 1985)(holding that the record did not support remedlal
contempt order because it did not establish defendant had the
ability to pay the ordered restitution at the time of the hearing).
lFL'ILI'thEI‘, if, on remand, punitive sanctions are again imposed,
the court should make a specific finding of offense to the aut]:iority R

and dignity of the court.
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We also agree with husband that the trial court erred in
suspending part of the punitive sentence on the condition of future

compliance in vielation of C.R.C.P. 107(e}. See People v. Entrup,

supra (suspension of fixed sentence and conditioning it on the
payment of attorney fees was improper under C.R.C.P. 107(¢)).
However, the trial court was permitted to enter both remedial and

punitive sanctions, See C.R.C.P. 107(d); People v. Razatosl,‘ ‘sii‘pra'

(whefﬁ remedial contempt is sought, an adjunct criminal cOnfémpt

‘Sanctlion of fine or imprisonment is also available to Viﬁdicate '

dignity of court if the contempt citation so states). |
‘Finally, the trial court was not precluded by its conte‘mpt}

orders from also entering judgment based on the permanent orders,

See Ifl re Marriage of Nussbeck, supra (entry of a judgment for past
due support or maintenance payments ordered by the courtwill not
alter a trial court's authority to enforce its order underllyin‘g‘ thét |
judgﬁ;ent through contempt proceedings).

“In light of our disposition, it is not necessary that we‘rea(:h

husband’s constitutional arguments.
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We reverse the order of contempt, vacate the sentences and
remedial sanctions and remand for new findings and additional
proceedings as the court deems necessary.

JUDGE WEBB and JUDGE J. JONES concur.
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